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May 14, 2003 

Vl.4 HAND DELIVERY 

Marlciie I I. Dor~cli. Esqnirc 
Secretary 
Fcdci-a I Coni in1 tin iciil ions C'oni ni i ssiot i  
445 12th streel, su '  
LVashington, DC' 20554 

RECE t VED 

MAY 1 4  2003 

Re: Notification 0 1  En Parte Communication 
MB Docket KO.  02- 277. M M  Docket Nos. 01- 23501-  317, and 00- 244 

Dcir Ms. Dortcli: 

This is to advisc you. in accordance with Scction 1.1206 of the  FCC's rules, that on May 
1~3.  7003. l larry I>r;ihc. President of Backyard Broadcasting I loldings, LLC ('-Backyard 
Broadcasting"). Anne Swanson o f th i s  oftice. and I met with Nandan Joshi, Esq., Attorncy 
Adcisoi. in thc Office of General Counsel. I O  discuss Backyard Broadcasting's coiiccrn that any 
revision o f t l i c  detinitioli or radio markets, particularly a rcformulation based on Arbitron data, 
wo~i ld  competitively disadvantagc small. recently established companies vis- i- \ j is larger and 
iiiore eiitrciicticd I-adio owiicrs. I f  the FCC iionethelcss adopts such n change, Backyard 
Broadcastiiig stresses the inipoi.tance o f  ~ r a n d k ~ t l i c r i n g  and al lowing Cree transltrahility of  any 
non-compliant clusters and of  giving all participants iii a market the ability to increase station 
o\bnersliip to t l ic le\.el of the  largest grandfathered cluster. Thc enclosed handouts wcre 
distributed at t l ic meetins. 

As rcqnired by section I .  I20h(b). two copies of this letter arc being submitted for each o f  
the  a how-re fereiiccd dockets. 

_- 
Very p l y  y y r s , ,  . . . . r 

; . 

. .  
. I  Enc1osui.e 

cc by telecopy: Naiidan .loshi, Esq. 

~. . ~ ~ ~. 



I he Suhstitution of Arhitron Metro Data To Govern Local Market Definition Will 
Hamstring Small atid Mcdiurn-Size Group Owners Seeking To Compete Effectively with 

Mega-Groups in Local Markets 

MM Docket Nos. 00-244,Ol-235,Ol-317 
MB Docket No. 02-277 

Backyard Broadcasting i s  il small, recently established indcpcndent company, dedicated 
I o  Iota radio, w#ith 3 tolal o f  22 radio broadcast stations in the Muncie, Indiana (Arbitron Metro 
K a r l k  201), Olem, N e w  York (Arbi lrni i  Metro Rank 207), Elniira-Corning, Ncw York (Arbitron 
Mclro Rank 21 3 ) ,  Williamsport, I'ennsylvania (Arbitron Metro Rank 259), and Jackson, 
Mississippi ( Arbilron Metro Rank 123). iniarkets. 

To conipctc crCcclivcly against mega-owners wlio can spread their risks over scores of 
markcis, s m a l l  group owners like Backyard need tlie ability to cluster stations pursuant to the 
saiiic rules under which tlic mega-consolidalors have all-eady built their businesses. 

o Despite i t s  relat ively limited resources, Backyard directly competes with somc of the 
lai.gest consolidators, including Clear Clianncl in the Jackson, Mississippi, and 
Williamsport, Petiiisylvania, iiiarke&, Infinity, Enlcrcom, and Citadel in the Olean, 
N C M  York, market. and Citadel i n  the Muncie, Indiana, niarkcl. 

Operaling under tl ie csisting irttles and  niat.ket dctinilions, tlicse mega-consolidators 
were able io establisli efleclivc arid efficient clusters o f  stations in various markets, 
spreading lixed costs among stations within a iriarket and risk among stations in 
scvcral nixkcis. 

Recent entrants l i k e  Backyard m u s t  hc a h r d e d  a level playing field as they try to 
gro\v and compete againsl siicli already large and dominant competitors. This mcans 
allowii ig new entrants tlic same opportunities to create viable stat io i~ groups capablc 
ofconipcting \vil l i  the cstablishcd doniinant groups. 

o 

o 

The usc o f  Arbilron Mclro Markel data, particularly in snialler markets, imposes a far inorc 
rcstrictivc sraiidartl than cxistiiig rules and would stymie new entrants seekins to compete 
effectively ag ins t  cintrenchccl mega-consolidalors and he i r  existing clusters. 

o Iic C'onitiiission recenlly re\,ie\vcd and approved Backyard's acquisition of control 
ol'scveral s ta t ions  in the Muncic. Indiana. area. Backyard's holdings, however, could 
exceed thc ownership I-LII~S i f  Plrbitron Mett-o Markel data i s  used to detetmine the 
si/c ot'the market. Ai-bitron assigned just 12 stations to the newly-created Muncie - 
Marion, Indiana, hlelro hlarkcl.  Allhough the ownership rules allow common 
ownership ofjost 1 FM slations and 5 stations overall in a 12 station market, 
h c k y a r d  already holds 6 stat ions i i i  the dctiiied market, includins 5 FM stations. 

L)cliiiiii% sinallei. niarkcls iti\'oIvcs a grecil deal of discretionary line dj-awil1g. In the 
absence o c a  sinylc large city, onc m u s t  pick and choose alnong groups ofsmaller 
C C ~ I 1 1 I i i L l I i l ~ ~ ~ S  to hl n c w  Il1al~kels. I f  s d i  clioices are iiiadc arbitrarily alld without 

o 
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reference 10 cxistiiig and polcntial conipctition, the formation of new markets could 
1i:nvc an i i i i inedia le  and devastating effect on smallcr group owners. For this reason, 
the Coinmission must not cxtcnd the use o r  Arbitron Metro Market definitions to 
siiialler iiiarkets wilhotit careful consideration of the effects on such markets. 

' l o  l l i c  extent the use o r  Arbilron Metro Market definitions would create more 
rcstrictive slandards in  sniallei. markets, suck acts would be reregulatory and contrary 
to llie i n l en l  ofScction 202(h) oftlic 'releconimLlnications Act of 1996 and thc 
prcsuniption in fa\  or ofrcpcal that courts havc found must be applied in construing 
its nrovisions. 

o 

More restriclive inarkets crealcd by llie use o l  Arbitron Metro Market data coiild force station 
divestiture or thc brcakup of cxisting cluslcrs. 

o For smaller group owners lo  be able to maintain value, they must have the ability to 
keep cxisting clustcrs intact. 

Forcing the divestiltire olstiltions li.om an cxisting cluster would havc a devastating 
and imincdialc effect oil ii smaller group o\vnci- by causing a precipitous loss of 
market v:ilue foi. its propcities and an inability lo obtain loan capital. 

blorcovci., unlcss cx is l ing c1uslei.s may be transfcised or assigncd, small group 
owners wi l l  lose iiiucli of ihe market value o f  their stations hccause prospeclive 
buyers will not be able to I-calix 11ic benefits orexisting clusters. Mosl smaller 
growing coinpanics likely will need to rcslructure to secure financing, change 
o\viiersliip in initial public offei-ings and, potentially, merge with other coniparahly 
sized conipaiiies i T  thy arc to grow into eKeclivc competitors. The mega-owners 
alrcady have passcd through that stage of development. Under moi'e restrictive 
iiiiii-kcl tlclinitions, even :I simplc coqiorate restructuring, IPO or other change oT 
control could force tlic break u p  ofclusters, destroying much ol'the value of smaller 
companies like Backyat-tl and precluding Ihcm from becoming effective compctitors 
:igainst Ihc mega-owners. 

A I  tlic same lime, i i ioi-e rcstrictivc niarkel definitions, combined with 
lr3risfcr/assigtiincnI protections for cxisting clusters (i.e., "grandfathered clusters"), 
\vould simply lock-ill the current Ipattems o f  market dominance while blocking lhe 
tlcvclopmcnt of potcntially compelitivc n e w  clusters. 

o 

o 

o 

0 .L\rbiIroii is a public company accountable to i t s  sliareliolders and to its largest customers, 
which arc the enlrenched iiiega-consolidators. 'l'hc economic incentives guiding Arbilron's 
decisions do no1 ncccssarily align with tlic public interest benefits h a t  lhc Comniission seeks 
to 1-calizc i n  Lhis pi-oceetling. Use or Arbitron inarkel definitions, which the company may 
\ : a ~ ~ y  fronl tinic lo lime, would ineaii that llie value o f  market clusters of crncrging 
conlpctilors may hccomc i i  function of' Arbitroil's commercial ililcrcsts. 



MM Docket Nos. 00- 244,Ol-235,01-317 
MB Docket No. 02-277 

Page 3 of 3 

o For instatice, I I I  1087, Arhitroii lowcred its estimate of the Black populalion in the 
Houston. Texas. markcr after ccrtaiii major station owners petitioned for such 
changes. Radio slation KMJQ(FM), which concentrated on Black listeners, lost 
markct share as a result. I n  response, KMJQ(FM) submitted population reports from 
thc City of Houston Department of Planning and Development, which were endorsed 
by the cily of Houston and Harris Counly. Arbilron refused to revise its estimates, 
however, or even postpone the implementation of the Iowcr estimates pending further 
studies. (See KM/Q. KMJMDvop Arhi/rou, Radio and Records, Jan. 13, 1988, at 3, 
attached hereto.) Siinilarly, Spanish language broadcasters have criticized Arbitron' 
failurc to takc accurate account o r  language preference, which undermines the 
Hispanic radio industry by giving a false measure of the listening habits of Spanish- 
1;uigiiage listeners 

('oiiclusions: 

Oi?/i '  / : I C  CUmr I~s Rrokeii. Tlic C'ommission should not disrupt the market by drastically 
altering radio markct clelinitions. Although the current rules create ccrtain 
inconsistencies and discrcpancies that should bc addressed (e .g . ,  the "Pinc Bluff" 
prohlcm), radical changes arc unnecessary and not in the public interest --- particularly 
whew such changes will lighten existing restrictions. 

, ~ l f ~ / > I / f u u  /s No/ The ,Amwm lJse of Arbitron Metro Market Data will lead to arbitrary 
inarkcl dclinilions that may not rcflect coinpctitive realities. In particular, Arbitron 
Melro Markcl data must not be used in markets smaller than the Top 200 bccause the 
impact will he arbitrary and inconsistent. Moreover, adopling morc restrictive Arbitron 
Metro Markcls will only disrupt the efforts of emerging small companies that should bc 
ciicouraged as effective coinpetibrs to {lie mcga-consolidators. 

A ttachment 



KMJQ, KMJM Drop Arbitron 

lo- eslimolc of HarrLs County llm. by these two major 
IHaualonl'3 black population. bmsdcasl p u p s  led Lo nn ~lh 

nouncement in hgud [WI that 
Arbllmn would lower Ihe bladr 
population &alcs" in h e  lall 'm 
em. 

Amplllylng the sequence or 
evesls. A r b l h n  W Rhody Bodq 
said Kw( md KODA petitioned 
MSI Lo lower Be mtimak on lhe 
haia of n w  1W dsta from ule 

Keymorke' Cornrrul calloli 

Y o m n  lev05 77227 7'31623 0102- PO Box 22900 



Replacing the Current  Radio M a r k e t  Definition with an Arhi t roniBlA Standard 
W i l l  Frustrate the Efforts of Small and Medium-Sized Group Owners to 

Compete Effertively with Mega-Croups in Local Markets  

The Commission should not disrupt l l i e  radio industry by  draslically altering radio market 
dcfinitions based on Arbitroil and/or BIA standards. 

o The industry has adapted to the current radio market definition, and those entities that 
entcrcd the market since 1996 have based their competitive strategies on the existing 
definitioii. 

These new enlranis and other growing companies must have the opportunity to develop 
cft icici i t  clusters orstat ions under the same rules that have been used to build the cxisting 
mega-companies. Othcrwisc, the new cntrants w i l l  not have any opportunity to compete 
effcctivcly with Lhcm. 

Disruption in  thc industry from a new' radio market definition w i l l  disproportionately 
harm smaller players for whom [lie loss or inability to transfer intact even a single cluster 
could have a devastating effect. Mega-owners can spread the risk o f  a major change 
across one or ii1oi.c o f  their markcts; smaller owners seeking to compete with them 
cannot. 

o 

o 

I f  the Commission ncvcrlhelcss chaiiges the radio market definition to an Arbitroi l  and/or BIA 
standard, thc Commission m u s t  adopt provisions that limit the  h a m  that smaller group OWIICIB 

w i l l  suffer: 

o The Commission should provide for full grandfathering and full transferability of 
clusters. 

A requirement for divcsliture o f  clusters would severely and disproportionately 
l i a n n  stnaller group owners; mega-owners can spread the risk. 

Any limitation on transferability orclusters would result in an immediate loss of 
value that would be felt most acutcly by small group owners. Mega-owners 
rcached their current positions through a history o f  transfers and assignmenls, 
including ~ iumero t~s  “trade up” sales and exchanges, init ial public offerings, 
mergers, and the addition o fnew equity investors. If the Commission only 
permits a limited number oftransfers o f  grandfathered clusters, i t  w i l l  cut o f f  the 
only growth palh for those seeking to offer effective competition to mega-owners. 

The Comn~ission shotild allow any owner i n  a market to increase station ownership to tl lc 
lcvcl  o f  [he largest grandfathered cluster. Orheiwise. [he  new^ rules cfjc/ive!v cvi/ lprot~’~~t 
r i i t re i ichcd irzegci-owiwtx q f i ; t i . s l  cflective roiiipeti/ioti. 

Siatioiis in a market that do no1 have any contour overlap wi th another co-owned station 
in  the market -- or havc so l i t t l e  contour overlap that the Commission’s rules w o ~ i l d  
permit same-service simulcasting -- should bc treated as one station i n  the numerator in  
computins the ounersliip limit for that licensee. Otherwise, a new entrant’s two non- 
ovcrlapping Class A stiltions uould be treated the same as an entrenched owner’s 
overlapping Class C stations. 

FCC should deal with anomalies undcr the current market dctinit ion standard on a case- 
by-case basis. F ~ I .  examplc. the so-called .‘Pine Bluff’ problem could be addressed by 
rcquiring that the ircqiiisite market s ize be established WitlloLlt counting in the 
dcnominator comtnonly-owncd stations that arc not a p x t  of the cluster being evaluated. 

9 

o 

o 
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Backyard Broadcasting Holdings, LLC Stations 
(by Arbitron Market )  

Jackson, Mississippi (Arbitrnn Metro Rank 123) 

Licensee: Backyard Broadcasting Mississippi, LLC 
WTYX(FM), Jackson, Mississippi 
WRXW(FM), Pearl, Mississippi 

Muncie-Marion, Indiana (Arbitron Metro Hank 201), 

Licensee: Indiana Sabrecorn, Inc 
WI-ITY(FM), Hartford City, Indiana 
WHTI(FM), Alexandria, Indiana 
WURK(FM), Elwood, Indiana 
WEFX(FM), Muncie, Indiana 

Licensee: Muncie SahrcCom, Inc 
WXFN(AM), Muncie, Indiana 
WI.BC-FM, Muncie, Indiana 

Olean, New York (Arbitron Metro  Rank 207). 

Licensee: Arrow Communications 0fN.Y.. Inc. 
WPIC(FM), Oleaii. New York 
WRDL(AM). Oleaii, New York 

Elmira-Turning, New York(Arbitron Metro Rank 213) 

Licenser Chemung County Radio, Inc 
WNKI(FM). Corning, New York 
WPGI(FM), Horseheads, New YorL 
WNGZ(FM), Montour Falls, New York 
WWLZ(AM), Horseheads, New York 
WCMF(AM). Watkins Glen, New York 

Williamsport, Pennsylvania (Arbitrun Metro Rank 259) 

Licensee: South Williamsport Sabrecorn, Inc 
WTl.Q(FM), Williamsport, Pennsylvania 
WWPA(AM), Williarnsport, Pennsylvania 
WBZD-FM, Muncy, Pennsylvania 
W%XR(FM), S. Williamsport, Pennsylvania 
WCXR(FM), Lewisburg, Pennsylvania 
WRVH(FM), Williamsport, Pennsylvania 

Indiana Sabrecorn, Inc. station WHBU(AM), Anderson, Indiana, is not included in the Muncie-Marion, Indiana, I  

Arhitron Metro Market. 
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